
 

 

 

 

May 2019 

 

Articles this month: 
GMP equalization: guidance on ‘conversion’ route 

DWP announces dashboards consultation outcome 

Retrospective 'levelling down' prohibited despite scheme rule 

Extending the ambit of civil partnerships 

HMRC newsletters April 2019 

 

GMP equalization: guidance on ‘conversion’ route 

The Department for Work and Pensions has published guidance for those who might wish to use the GMP 

conversion legislation when equalizing pensions for men and women.1  

Background 

For more information about guaranteed minimum pensions (GMPs), the problems that they have bequeathed, and 

the High Court ruling that recently obliged us to address them, read our earlier Sixty Second Summaries in this 

series.2 In summary, GMPs give rise to differences in the pensions for men and women, and it is now clear that the 

inequalities (or at least those accrued from 17 May 1990 to 5 April 1997) must be eliminated. One possible method 

of doing so involves the use of legislation that provides a statutory procedure for converting GMPs into ordinary 

scheme benefits. The method entails actuarial valuation of the benefits of the scheme member and those of his or 

her notional, opposite-sex comparator at a single point in time, and provision of scheme benefits that are actuarially 

equivalent to the higher of the two valuation results. In this way it avoids the administrative complications of 

maintaining dual records and performing year-on-year calculations.  

Guidance 

The new guidance sets out the DWP’s suggested methodology for equalization-by-conversion (dubbed ‘Method 

D2’ within the Lloyds judgment). It adheres for the most part to the ten-stage process upon which the Department 

consulted in 2016/17. The final product provides more detail in certain areas, and offers guidance on some of the 

practicalities involved.  

 The Government obliquely acknowledges that, in some cases, the costs of equalizing may be 

disproportionate to the benefits that would be derived by the members. It does not go so far as to venture an 

opinion on what trustees ought to do in such cases, beyond advising them to consult their lawyers.  

 The guidance mentions that trustees must bear their fiduciary duties in mind, when considering the best 

approach for any active members, and when deciding what members’ benefits will look like after conversion. 

In the latter instance it suggests that if the change will be substantial, members could be presented with 

options, in which case the Code of Practice for Incentive Exercises might be pertinent.3  

                                                      
1 Guidance on the use of the Guaranteed Minimum Pensions (GMP) conversion legislation <www.gov.uk/government/publications/equalising-
pensions-for-the-effect-of-unequal-guaranteed-minimum-pensions/guidance-on-the-use-of-the-guaranteed-minimum-pensions-gmp-conversion-
legislation>.  
2 Judge says GMP equalization is obligatory (October 2018) 
<www.hymans.co.uk/media/uploads/1810_lloyds_judgment_(gmp_equalization)_60SNS.pdf>, and GMP equalization: conversion route clarified 
(December 2018) <www.hymans.co.uk/media/uploads/1812_lloyds_supplementary_judgment.pdf>. 
3 <incentiveexercises.org.uk/>.  

https://www.gov.uk/government/publications/equalising-pensions-for-the-effect-of-unequal-guaranteed-minimum-pensions/guidance-on-the-use-of-the-guaranteed-minimum-pensions-gmp-conversion-legislation
https://www.gov.uk/government/publications/equalising-pensions-for-the-effect-of-unequal-guaranteed-minimum-pensions/guidance-on-the-use-of-the-guaranteed-minimum-pensions-gmp-conversion-legislation
https://www.gov.uk/government/publications/equalising-pensions-for-the-effect-of-unequal-guaranteed-minimum-pensions/guidance-on-the-use-of-the-guaranteed-minimum-pensions-gmp-conversion-legislation
https://www.hymans.co.uk/media/uploads/1810_lloyds_judgment_(gmp_equalization)_60SNS.pdf
https://www.hymans.co.uk/media/uploads/1812_lloyds_supplementary_judgment.pdf
http://incentiveexercises.org.uk/


 

 

 There is no suggestion that (as some had hoped) the legal requirement to consult members about 

conversion plans might become a less-onerous requirement to notify them. To the contrary, trustees are 

given guidance on how such a consultation exercise should be conducted.  

 The scheme’s transfer value basis could be an acceptable starting point for the conversion calculations, 

although actuarial advice may be necessary to ensure that it is appropriate for the task.  

 The Government stops short of saying that the use of unisex actuarial factors is preferable, but suggests that 

‘careful consideration’, and perhaps legal advice, should precede the use of sex-based factors.  

 The guidance suggests some possible approaches to the additional complications involved in using 

conversion to equalize benefits for active and pensioner members. For example, the DWP notes that 

trustees could avoid some of those complications by deferring conversion for active members until they 

leave pensionable service.  

 There is some support for the adoption of a ‘sensible approximate approach’ if scheme records are 

insufficient to quantify accurately the tranche of GMP accrued from 17 May 1990 to 5 April 1997. 

The guidance will be updated as developments demand. That could happen, for example, when the Government 

makes changes to equality legislation to oblige trustees to equalize whether or not actual opposite-sex comparators 

can be identified. This will be done ‘as soon as a suitable opportunity presents itself’ (in the meantime the DWP 

steadfastly maintains that the legal obligation already exists). It is also considering whether to make some clarifying 

amendments to the conversion legislation. 

The publication of the guidance adds the Government’s voice to those that have endorsed the use of conversion as 

a solution to the problem of GMP-based inequalities. Whilst it highlights areas of complexity, the benefits of a one-

off conversion exercise, when compared to year-on-year comparisons and dual record-keeping, are likely to be 

attractive for many schemes. The arrival of the guidance places another piece in the jigsaw, but there are gaps yet 

to be filled, by the Government (amending legislation and, crucially, clarifying the tax consequences of 

equalization4), by the judiciary (there is still the prospect of supplementary rulings), and by the industry group that 

has been set up to give guidance as to best practices.5  

At the risk of making more of the DWP’s choice of words than is warranted, we note a couple of intriguing 

references to requirements that are ‘currently’ in place, as if (perhaps?) there is some potential for change. The 

issues in question concern the technicalities of the benefits that schemes must provide for survivors, and the need 

to notify Her Majesty’s Revenue and Customs (HMRC) on or before the conversion date. This is, clearly, rather 

speculative on our part. However, it is true that the legislation could, in some cases, require schemes to provide 

more-valuable survivors’ benefits, post-conversion, than they did previously; and that, since the abolition of 

contracting out, there is now a less-compelling case for trustees to rush to inform HMRC about conversion 

exercises. 

  

                                                      
4 Pension Schemes Newsletter 108 confirms that HMRC is considering the tax issues <www.gov.uk/government/publications/pension-schemes-
newsletter-108-march-2019/pension-schemes-newsletter-108-march-2019>.  
5 New industry group to advise on GMP equalisation <www.thepensionsregulator.gov.uk/en/media-hub/press-releases/new-industry-group-to--
advise-on-gmp-equalisation>.  

https://www.gov.uk/government/publications/pension-schemes-newsletter-108-march-2019/pension-schemes-newsletter-108-march-2019
https://www.gov.uk/government/publications/pension-schemes-newsletter-108-march-2019/pension-schemes-newsletter-108-march-2019
https://www.thepensionsregulator.gov.uk/en/media-hub/press-releases/new-industry-group-to--advise-on-gmp-equalisation
https://www.thepensionsregulator.gov.uk/en/media-hub/press-releases/new-industry-group-to--advise-on-gmp-equalisation


 

 

DWP announces dashboards consultation outcome 

The Department for Work and Pensions (DWP) has published its conclusions about a consultation exercise on 

pensions dashboards.6 The Government plans to compel engagement with dashboards, beginning with the largest 

schemes. Others should be prepared to provide data to dashboards within three to four years after the first 

dashboards are made available to the public.  

Background 

The dashboard concept is intended to allow scheme members to obtain consistently presented information about 

all of their different pension entitlements, online, and in one place. The DWP sought responses to its dashboard 

plans in December 2018. For details of the proposals, read our December 2018 Sixty Second Summary, Green 

light for pensions dashboards <https://www.hymans.co.uk/news-and-insights/research-and-

publications/publication/green-light-for-pensions-dashboards/>.  

Decisions 

The Government is proceeding as planned. The newly styled Money and Pensions Service (MPS) will set up 

delivery and steering groups. It will also establish and operate a non-commercial dashboard, but the DWP hopes 

that it will not be the only one: firms authorized by the Financial Conduct Authority to undertake regulated activity 

will be able to set up their own.  

The system architecture will be as envisaged in the consultation proposals. There will be one underlying data 

infrastructure, including a single ‘Pension Finder’ service that will act as a ‘trust anchor’ for the system, managing 

user consents. Each scheme will be obliged to feed data into that infrastructure (either directly, or through an 

‘integrated service provider’) in response to user requests. The dashboards will be the user interfaces for the 

system. There will be a government-sponsored interface (the MPS’s dashboard) that will plug into the data 

infrastructure and allow scheme members to discover information about their pension rights; and probably third-

party dashboards doing the same thing. This will ensure consistency in user identification, authorization and data 

provision. As a security measure there will be no central database of pensions data, and very limited storage of 

information by the dashboards.  

Compulsion will be imposed incrementally. The priority will be to maximize the number of scheme members 

covered, so the first tranche of mandatory participants will include large DC schemes such as master trusts. The 

starting assumption is that all schemes should participate, eventually, although it is likely that some exceptions will 

be made. Most should be prepared to submit data within three to four years after the public launch of the first 

dashboard. The Government accepts that the initial product will have to come with appropriate disclaimers about 

the restricted coverage. State pension information will be provided through the dashboards. 

The level of detail and services on offer to users will also be phased in gradually. Initially, they are likely to be 

limited to tracing their pension rights, and viewing basic information about them in one place. Additional functions, 

such as analysis and monitoring capabilities, and perhaps the ability to automate some interactions, could be 

added later.  

The digital architecture and system of governance for the dashboards, as well as the non-commercial example that 

the MPS will operate, will be funded by levies on financial services firms and pension schemes, with some 

government funding.  

Next steps 

The DWP advises the pensions industry to get ready, in the next three to four years, to submit data. In the 

meantime, pension schemes and providers are encouraged to participate in the discussions about the data 

                                                      
6 Pensions Dashboards: Government response to the consultation (April 2019) 
<assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/792303/government-response-pensions-
dashboards.pdf>.  

https://www.hymans.co.uk/news-and-insights/research-and-publications/publication/green-light-for-pensions-dashboards/
https://www.hymans.co.uk/news-and-insights/research-and-publications/publication/green-light-for-pensions-dashboards/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/792303/government-response-pensions-dashboards.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/792303/government-response-pensions-dashboards.pdf


 

 

standards that will form the foundations for the dashboard ‘ecosystem’. They might also consider submitting data 

voluntarily for the test phase, and FCA-authorized firms can create own dashboards.  

The hope is that the dashboards project will move into a test phase beginning in 2019. Meanwhile, the DWP will 

need to find a legislative vehicle by which to compel recalcitrant pension schemes to feed data into the dashboards 

system.  

Compulsion will require primary legislation. Pensions Minister Guy Opperman has indicated his Department’s 

intention to include a Pensions Bill in the next Queen’s Speech, and has said that it was pretty much ready to go. 

Like so many other things, that plan may be subject to revision given the uncertainty over the manner and timing of 

the UK’s exit from the European Union. 

 

Retrospective 'levelling down' prohibited despite scheme rule 

An Advocate General of the European Court of Justice (ECJ) has said that, in his opinion, EU law prohibits 

retrospective equalization of retirement ages even if the change was permissible under the rules of the scheme and 

UK law.7 

Background 

The case reached the ECJ following a reference from the Court of Appeal in England and Wales.8  

In common with most other UK defined benefit schemes, historically, the scheme concerned had unequal 

retirement ages for men (age 65) and women (age 60). As a result of the Barber judgment, as delivered on 17 May 

1990, as it was developed in subsequent cases, the scheme was required to equalize those retirement ages. 

During the ‘Barber window’, being the period extending from the date of the judgment until the effective date of a 

scheme-rule change, schemes were required to ‘level up’, by giving the disadvantaged sex the benefit of the more-

favourable treatment previously accorded to the advantaged sex; in other words, they had to allow men to retire at 

60 too, for the rights accrued whilst the ‘window’ was still open. A validly executed rule amendment could close the 

‘window’ and ‘level down’ benefits from that point onward: for example, by setting the retirement age at 65 for both 

sexes.  

Facts 

The scheme’s rules required changes to be made via a deed of amendment. More unusually, the amendment 

power allowed for such changes to be backdated to the time of an announcement to members or to an intervening 

date. Members were accordingly informed that their normal retirement ages would be 65 (that is, they would be 

‘levelled down’) for service after 1 December 1991. The scheme was thereafter administered on the basis that the 

change had been effective; however, the relevant deed of amendment was not made until May 1996.  

The events in question occurred before the introduction of statutory restrictions on the ability to amend accrued 

rights.9  

Legal action 

A question subsequently arose as to whether equalization by levelling down had been made effective from 1991, or 

not until 1996, and the courts were asked to settle the matter. When the case reached the Court of Appeal, it 

considered the case-law that had established the principle that retroactive levelling down was impermissible, and 

concluded that it was not clear how it applied in cases where backdating was ostensibly allowed by scheme rules 

and the domestic law of the EU member state. It referred the matter to the ECJ.  

                                                      
7 Safeway Ltd v Newton & Another (Case C-171/18). 
8 See Current Issues November 2017.  
9 Section 67 of the Pensions Act 1995 came into force on 6 April 1997. 



 

 

The Court of Appeal’s deliberations and the question that it put to the ECJ were rather metaphysical, centred on 

the distinction between ‘defeasible rights’ (those that are open to amendment) and ‘indefeasible rights’ (those that 

are fixed, and therefore not amendable). The argument was, in summary (and with apologies for any legal nuances 

that might have been lost in the process of our translation), that 

 the equal pay principle under EU law required that the rights of disadvantaged class be raised to the same 

level as those of the advantaged class, but no further;  

 the advantaged class in this case comprised women, who were entitled to their pensions at age 60; 

however, 

 the scheme rules made that right subject to retrospective amendment, so it was merely a defeasible right; 

and 

 if the scheme in question was unable to amend its NPAs retrospectively, despite having a rule that said 

that it could, did that not mean that the disadvantaged class was being given indefeasible rights when the 

advantaged class had been entitled only to defeasible rights?  

AG’s opinion 

In an ECJ case, after the parties’ arguments are heard, the assigned Advocate General will present an 

independent ‘opinion' to the Court, suggesting how it should respond to the matters raised. In this case the 

Advocate General concluded that the defeasible/indefeasible debate was ‘immaterial’, because the equal pay 

principle is so foundational to the EU that it ‘cannot be disturbed by the nuances of Member State law’. If the ECJ 

were to accept the defeasible/indefeasible argument the judicial precedents precluding levelling down during the 

Barber window would be devoid of any effect, because the prohibition would only apply when it was not needed, to 

cases in which retroactive levelling down was already precluded under the law of the member state. He proposed 

that the ECJ should find that EU law prohibits retrospective levelling down, even where the rules of a pension 

scheme confer a power, as a matter of domestic law, permitting rights to be reduced retrospectively. 

The facts of this case are unusual. The Court of Appeal raised an interesting, if somewhat abstruse, question that 

the AG has sidestepped. For most people, however, his suggested outcome would simply cement the accepted 

position about the impossibility of levelling down retrospectively. The ECJ need not follow the AG’s opinion, but 

does so in practice more often than not.  

If there is a more general lesson it is perhaps that repercussions of the Barber judgment can continue to be felt 

nearly thirty years later. That being so, it should not be surprising that other, related issues remain to be resolved 

(we’re lookin’ at you, GMP). 

 

  



 

 

Extending the ambit of civil partnerships 

The Civil Partnerships, Marriages and Deaths (Registration etc) Act 2019 lays the foundations for extension of civil 

partnerships to mixed-sex couples. The change is likely to affect pension rights, but the financial implications will 

vary from scheme to scheme, and depend on the popularity of the new option.  

The Act, which received Royal Assent on 26 March 2019, allows the Government to amend the Civil Partnership 

Act 2004. If it is to exercise the power, it must do so by 31 December 2019. Regulations made under the Act may 

cover the financial consequences of civil partnerships, for example, in relation to pensions or social security.  

In October 2018, the Prime Minister announced the Government’s intention to extend the scope of civil 

partnerships. 10Her statement followed a Supreme Court ruling that the inability of different-sex couples to enter 

into civil partnerships is incompatible with human-rights law whilst the option is open to same-sex couples.11  

Many, but not all, schemes now include some provision for survivors’ benefits for unmarried dependants. By giving 

those who are reluctant to marry an alternative way of obtaining legal recognition of their relationships, it could 

increase some pension schemes’ liabilities for survivors’ benefits. It is unclear how many scheme members will be 

keen to take advantage of the opportunity.  

 

HMRC newsletters April 2019 

At the end of April 2019, Her Majesty’s Revenue and Customs (HMRC) published Pension Schemes Newsletter 

109.12 The contents include  

 statistics on flexible payments from money purchase arrangements and new scheme registrations; 

 an update on the Managing Pension Schemes service, including the announcement of the ability to amend 

some scheme administrator details, effective from 14 April 2019;  

 confirmation that, as for the 2018/19 tax year, administrators of schemes operating ‘relief at source’ on 

member contributions will for 2019/20 be able to claim 20 per cent relief for Scottish taxpayers whose 

highest rate of tax is the 19 per cent Scottish ‘starter rate’ (HMRC will not pursue them for the overpayment), 

and that employees liable to tax at the 21 per cent Scottish ‘intermediate rate’ will able to obtain the balance 

of relief due through a PAYE adjustment (otherwise, any additional relief due will have to be claimed through 

self-assessment); and 

 an apology for the premature publication of an update to the list of overseas schemes that have notified 

HMRC that they are ‘recognized overseas pension schemes’ (ROPS).  

 

                                                      
10 ‘Civil partnerships: Law to change for mixed-sex couples’, BBC News, 2 October 2018 <www.bbc.co.uk/news/uk-politics-45714032>.  
11 R (on the application of Steinfeld and Keidan) v Secretary of State for International Development [2018] UKSC 32.  
12 <www.gov.uk/government/publications/pension-schemes-newsletter-109-april-2019/pension-schemes-newsletter-109-april-2019>.  

https://www.bbc.co.uk/news/uk-politics-45714032
https://www.gov.uk/government/publications/pension-schemes-newsletter-109-april-2019/pension-schemes-newsletter-109-april-2019
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And Finally… 

There are events in one’s life that compel one to admit to a problem and commit to doing something about it. For 

AF, that moment of clarity came recently when we read the headline  

Elven master trusts ask for application extension, 

and our resulting resolution was to either spend more time in the Land of Nod each night or start asking for an extra 

dose of espresso in our morning latte (we’re at five currently—that’s OK, right?). 

Because, of course, the title of the article was actually  

Eleven master trusts ask for application extension.13  

In the last few years, popular science magazines have published sheaves of articles about the deleterious effects 

of sleep deprivation. These range from the obvious (fatigue) to the depressingly familiar (periorbital puffiness, 

otherwise known as ‘bags under the eyes’—in AF’s case, these are bags for life, and not the bodily manifestations 

of a heartfelt desire to save the planet), to the downright alarming (muscle loss, increased risk of type 2 diabetes, 

shortened telomeres—the caps at the ends of chromosomes that are a bit like the aglets commonly fixed to the 

ends of shoelaces, to prevent them from fraying—and of course, precipitous declines in cognitive function and 

working memory).  

What the editors of those periodicals seldom acknowledge is that, for some of their readers—let’s say, oh, those 

who have nine-year-old and four-year-old children and who haven’t, consequently had a full night’s kip in nearly a 

decade—there is little that can be done. We’re all for the advancement of science, but it seems inhumane to keep 

rubbing it in like that.  

Despite the uncomfortable message that the universe is sending us about our lifestyle, we were relieved that the 

least-believable sequel imaginable to The Lord of the Rings trilogy proved to be a mere figment of the imagination. 

John R.R. Tolkien's legacy is safe, for now.  

Time for another five- or six-shot flat white… 

                                                      
13 <corporate-adviser.com/eleven-master-trusts-ask-for-application-extension>.  

https://corporate-adviser.com/eleven-master-trusts-ask-for-application-extension/

