
 

 

 

 

 
Private & Confidential 
Vincent Kiddell 
Workforce, Pay and Pensions 
Department of Communities and Local 
Government 
SE Quarter Fry Building 
2 Marsham Street 
London 
SW1P 4DF 

 

7 July 2016 

 

Dear Vincent, 

LGPS (Amendment) Regulations 2016: Consultation Response 

I am pleased to provide Hymans Robertson’s response to this consultation. 

Fair Deal (Draft Regulations 3, 4 & 5) 

We welcome the Government’s extension of reformed Fair Deal to the Local Government 

Pension Scheme. Generally, we do not think there is a better way other than through the use of 

the existing admitted body regulatory framework.  We would make the following comments on the 

proposals as they currently stand: 

1 The consultation document says that the Best Value Staff Transfers (Pensions Direction) 

2007 sets out the current level of pension protection for employees of English best value 

authorities where the provision of services are contracted out, and staff transferred under 

TUPE to an independent provider. The Welsh Authorities Staff Transfers (Pensions) 

Direction 2012 similarly covers best value employers in Wales.  As the Local Government 

Pension Scheme Regulations 2013, and these proposed amendments, apply to both 

England and Wales, we expect that the Welsh Government will be involved in discussions 

on the introduction of reformed Fair Deal into the Scheme and will take the necessary 

actions at the appropriate time in relation to its 2012 Direction. This will ensure that the 

introduction of reformed Fair Deal into the Scheme is consistent across both jurisdictions.   

2 Unlike the explicit requirement in the 2007 and 2012 Directions, there appears to be no 

explicit requirement in the draft amendments for a ceding employer to be responsible for 

ensuring pension protection of protected transferees, either as part of an initial contractual 

arrangement, sub-contracting or subsequent tender exercises. It would be helpful for the 

draft amendments to make it clear that this responsibility rests with the ceding employer at 

all times and remains enforceable against them by the protected transferees.   

3 We are concerned that the definition of “local government service” being proposed in the 

amendments is going beyond what was expected from the application of reformed Fair 

Deal.   
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As a result, the pension protection requirements of the reformed Fair Deal would impact 

almost all scheme employers, including existing small admitted bodies and a variety of 

designating employers that to date have not been exposed to these requirements.  While 

we agree with requiring designating employers in Part 2 of Schedule 2 (of the Local 

Government Pension Scheme Regulations 2013) to ensure continued access for protected 

transferees who join them, we do wonder if the inclusion of small admitted bodies, the 

majority of which will be charitable organisations, is a step too far.  As drafted, the 

amendments would increase the requirement for appropriate bond and indemnities 

guarantees to be put in place by these smaller employers, the cost of which could be 

prohibitive to them relative to their budgets. We wonder whether it was ever the intention of 

reformed Fair Deal to bring these types of employers within its remit.    

4 On the re-tender of staff who are already in a broadly comparable scheme, it is proposed 

that neither the existing contractor nor any new bidder would be required to adhere to 

reformed Fair Deal for any remaining employees originally transferred from the ceding 

scheme employer.  This is because at the point of re-tender the individuals will not be 

members of the public sector.  As a result, at any subsequent re-tender it appears that the 

incumbent provider and any new bidder would be obliged only to provide pension 

protection at the basic TUPE level, although they could, if they chose to, apply for admitted 

body status.  There appears to be no clear suggestion that the 2007 or 2012 Directions 

would continue for these individuals. As well as being counter to any general idea of 

fairness this is a clear removal of an existing right, which the affected members would have 

a clear expectation would have continued.  

The consultation states that to apply Fair Deal protection to members of broadly 

comparable schemes on retender “would require explicit statutory powers”.  Whether by 

means of amending primary legislation, use of saving provisions or further use of 

Directions, it is our view that the Government should find a way of extending protection to 

this group of members so that they are not disadvantaged by the change.     

5 We note that the Police and Crime Commissioners are not covered by the reformed Fair 

Deal changes, as they are not Best Value authorities.  We wonder about the position of 

other non-Best Value employers within the Scheme, such as Non-Departmental 

Government Bodies, and how they are expected to be treated where staff are compulsorily 

transferred to a third party employer.   

We would make the following comments on other specific draft regulations:  

Additional Voluntary Contributions (AVCs) (Draft Regulations 8 & 9) 

We welcome the extension of the Freedom and Choice reform but wonder how many existing 

AVC providers (especially older contracts) will be able to provide this level of flexibility e.g. more 

than one uncrystallised funds pension lump sum, without requiring transfer to another registered 

pension scheme. 
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Pension Accounts (Draft Regulation 11) 

We welcome this amendment.  From our own experience, both administrators and scheme 

members have found the current situation unduly complicated and time consuming.  

However, administrators will still need to resolve ongoing issues with those individuals where the 

aggregation occurs between April 2014 and the effective date of the legislative change. 

We note that while the proposed amendment would exclude optants out from subsequently 

aggregating the earlier period (as per the former scheme provisions), it does not propose to re-

introduce automatic aggregation where the deferred benefit derived from a TUPE or TUPE-like 

transfer. We see no reason why it should not also be re-introduced in these circumstances.  

Special Circumstances Where Revised Actuarial Valuations and Certificates Must Be 

Obtained (Draft Regulation 15)  

In principle, we agree with payment of an ‘exit credit’ to employers that have ceased participation 

in a fund in order to avoid the situation of a ‘trapped surplus’.  This should put an administering 

authority in much a stronger position when negotiating and agreeing contribution rates before an 

employer exits the scheme. However, the existence of this facility would not remove the need to 

continue to monitor the deficit position as an employer gets close to exit. 

We have the following comments: 

1 The tax treatment of the exit credit would need to be investigated and potentially reflected 

in the draft regulations and tax legislation. In particular, is it the Department’s intention that 

the exit credit be treated as an authorised surplus payment (ASP—see section 177 of the 

Finance Act 2004) and subject to an authorised surplus payment charge at 35% (see 

section 207 of Finance Act 2004)? If so, it may be necessary to make changes to 

regulation 3 of the Authorised Surplus Payments Regulations (SI 2006 No. 574) to make it 

clear that the exit credit is an authorised surplus payment. The tax charge would have to be 

deducted from the exit credit by the scheme administrator before payment of the net exit 

credit to the employer. New processes would need to be put in place to deduct any tax 

charge and pay the (net) exit credit to the employer. 

It may instead be the Department’s intention that the exit credit is treated as a public 

service scheme payment (PSSP) under section 176 of the Finance Act 2004. This has 

such a broad definition that it seems that no changes to tax legislation would be required.  

 

In that case, there would be no tax charge, and no need for new processes; however, we 

wonder whether this difference in tax treatment between PSSP and ASP will be invidious, 

given that many people will consider the two payments to have essentially the same nature 

(the return of a funding surplus).  

2 The requirement to pay the exit credit to an employer within one month of exit could be too 

short in practice, taking into account administrative issues that could cause delays or if 

there are cash flow or disinvestment issues that need to be addressed.  
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We suggest that the administering authority reserves the right to take longer than one 

month if circumstances dictate and that there is no need to seek agreement with the exiting 

employer. 

3 The timing of this consultation is perhaps unfortunate, given that the 2016 triennial 

valuation exercise is now well underway in England & Wales.   

Even if there is support to take this proposal forward we envisage any subsequent changes 

to the Regulations incorporating exit credits will likely not be in place for administering 

authorities to include in their Funding Strategy Statements. 

Scheme Employers (Draft Regulation 21) 

We welcome that administering authorities now have the flexibility to proceed without an 

admission agreement in place; we expect this is already happening unofficially.  While we are 

reluctant to put a time limit on it, non-signature of an agreement should not be allowed to go on 

indefinitely otherwise the necessary protections will not be in place for the transferring employees 

and other employers in the fund.  

Membership before 1 April 2014 (Draft Regulation 24) 

Provided benefits are actuarially reduced so that there is no cost to the employer, we agree that 

the requirement for employer consent should also be removed for those with deferred benefits 

retiring early between 55 and 60 under earlier revoked regulations.  We have no view on how that 

might be achieved. 

Transitional Provisions (Draft Regulation 30) 

A twelve month period to publish a list of admission agreements seems excessive. We would 

recommend six months. 

 

Yours sincerely 

 

 

 

Ian Colvin 

Head of Benefits Consulting 

For and on behalf of Hymans Robertson LLP 

DDI (0)141 566 7923 

ian.colvin@hymans.co.uk 

 

   

 

 


